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ROBI NSON, Chi ef Judge
| . | NTRODUCTI ON

Plaintiff Mark Neeley filed this action pursuant to 42
U S.C. 8 1983 agai nst Del aware State Police officers John
Sam s and Richard Bratz and the Del aware State Police, a
governnmental agency of the State of Delaware. Currently
before the court is the defendants’ notion for summary
judgnment. (D.1. 39) For the reasons that follow, the court

shal | grant defendants’ notion

1. BACKGROUND

A Procedural History

Plaintiff filed suit on June 21, 2000 under 42 U S.C. 8§
1983 alleging that O ficers Sam s and Bratz used excessive
force in effecting plaintiff’s arrest. (D.I. 1) The anended
conplaint filed August 4, 2000 also alleges that the officers’
enpl oyer, the Delaware State Police, failed to properly train,
supervise, and set forth policies for use of the police dog
that assisted Oficer Sams in making the arrest. (D.I. 1, 7)
Plaintiff seeks conpensatory and punitive damages for all eged
injuries resulting frombites inflicted by the police dog.

B. Facts

On August 3, 1998, an ongoing feud between plaintiff and

his brother-in-law escalated fromtaunts to a car chase.



(D.1. 41 at 23, 31-32, 36-7, 39) After giving up the chase at
about 8 p.m, plaintiff went to a bar and drank between two
and six beers and two shots of tequila over the course of two
and a half hours. (D.I. 41 at 4, 15, 38-9) On the date of
the incident, plaintiff was serving a sentence of house arrest
for violation of probation stemmng froma 1997 marijuana
possessi on conviction. Hi s absence from honme after conpleting
an afternoon job interview violated the ternms of his
probation. (lLd. at 22-23)

After |leaving the bar, plaintiff drove to the home of his
in-laws, where his brother-in-law also |ived, and parked in
the street with the hope of confronting the brother-in-I|aw.
Plaintiff then clains that his brother- and father-in-law hit
his truck from behind and threatened himw th a gun.

Plaintiff sped away in his vehicle, but decided to return to
the in-laws’ house. A verbal altercation ensued in which the
in-laws yelled fromthe fenced yard and plaintiff yelled from
his vehicle on the street. This |asted about an hour and a
half. (ld. at 47-53) Sonetine after m dnight, two cars came
up the road and stopped behind plaintiff’s truck. Plaintiff
put his truck in reverse and scraped one of the vehicles,

whi ch he then determ ned to be a Clayton, Delaware police car.

The other car, a State Police car driven by defendant O ficer



Bratz, quickly nmoved out of the way. Plaintiff continued to
back up and then “run off.” (Ld. at 54-55) The police
pursued him but plaintiff did not stop. Plaintiff admtted
that, by continuing to flee after realizing the two cars were
police cars, he hoped to get far enough ahead of the police to
stop his truck and run away so they could not prove he was
driving under the influence. (ld. at 62)

Shortly after the pursuit began, plaintiff |ost control
and ran off the road into a field. The police cars, each on
adj acent roads, tried to block his exit fromthe field, but
plaintiff drove his car back onto the road and head-on into
the Clayton Police car. Plaintiff then proceeded up the road
toward the State Police car, and O ficer Bratz accelerated to
get out of his way. (ld. at 55-60) Plaintiff clainm he did
not intend to hit the Clayton Police car and only went toward
O ficer Bratz’ State Police car because it was in the
direction of flight. (ld. at 59, 60) Officer Bratz, on the
ot her hand, after seeing the head-on collision with the
Cl ayton Police car, radioed this information to the 911
Center, then thought plaintiff was “going to ram[the Clayton
police officer] again.” (ld. at 107, 109) Officer Bratz
testified at his deposition that when he saw plaintiff start

to come toward him he thought plaintiff “was going to pursue



me” and testified that plaintiff barely m ssed his car as he
drove by. (ld. at 109)

Both police cars continued to chase plaintiff for about
12 mles along curving country roads and through small towns
at speeds between 50 and 65 mles per hour. (lLd. at 131-2)
Plaintiff hit a stop sign, knocked down a mail box, and
narrowy m ssed anot her vehicle while weaving on and off the
road. (ld. at 61, 109-111, 131-2) At sone point plaintiff
lost a rear tire fromhis truck and continued fl eeing on a
bare rim (lLd. at 110) During the pursuit, O ficer Bratz
announced his position over the police radio and, at one
point, told other police officers “to make sure as they
approached my | ocation to turn out their |ights” because he
t hought plaintiff was “just ramm ng all police cars when he
sees the enmergency equipnent.” (ld. at 112)

Eventual ly, plaintiff m ssed another turn and careened
into a field. (ld. at 64, 112) Plaintiff then junped out of
his truck and ran into a dark thicket of briars and woods.
(Ld. at 112) O ficer Bratz saw plaintiff run into the woods,
and he and two other police officers stopped to set up a
“perinmeter” around the woods and wait for nore help to arrive.
(Ld. at 113)

Officer Sam s, a nenmber of the State Police Canine



Di vision, first heard about the ongoing pursuit over the
police radio as he was transporting a prisoner. He renmenbers
hearing Officer Bratz “comi ng on the radi o saying that
[plaintiff] was ramm ng police cars.” (lLd. at 136) As the
pursuit sounded “nore and nore dangerous,” O ficer Sam s

deci ded to assist the other officers. (ld. at 136) Upon
arriving on the scene where plaintiff had run into the woods,
O ficer Sams found Officer Bratz, got police dog Riley out of
the car, called out twice to warn plaintiff that he was

rel easing the dog, and then released the dog to go into the
woods with the command “find hinm or “find himboy.” (Ld. at
138, 139) Oificer Sams testified at his deposition that, in
that situation, Riley was trained to go into the woods, search
for the suspect, and bite him (ld. at 140) Although the dog
is supposed to bite the suspect until commanded to stop,

O ficer Sam s stated that, based on past experience wth
Riley, the dog will let go and stand a few feet back if the

suspect lies perfectly still after being bitten. (ld. at 140)

A mnute or so after sending Riley into the woods,
O ficer Sams and Oficer Bratz started into the woods after
him As Oficer Sam s noved through the woods, he turned his

flashlight on and off so as not to give his position away,



because “it seenmed like [plaintiff] was going to do what ever
it took to get away.” (lLd. at 139) Officer Sam s then clains
to have heard a wordless yell, so he headed in that direction,
assum ng Riley had found plaintiff and was biting him (Ld.
at 141) The officer states that when he first came upon
plaintiff, he was lying on his stomach with his hands
underneath himand the dog was paci ng about 10 feet away.

(Ld. at 141-2, 115-6) Ofificer Bratz testified that he got
there immediately after Officer Sam s, and plaintiff was
crouched down on his stomach and his hands were not visible.
(lLd. at 116)

The officers shouted at plaintiff to show his hands, but
both officers claimplaintiff failed to do so and i nstead
struggled with O ficer Sams, flailing fromside to side to
keep the officer fromgetting his hands out from under his
body. (lLd. at 116-123, 144-6, 155-156) As Officer Sam s
attenmpted to gain control of plaintiff’'s arms, the dog cane in
and bit plaintiff’'s neck wi thout being commanded to do so.
(lLd. at 146, 150-1, 165-6) Sam s testified that the dog is
trained to cone in without a conmand if soneone is attacking
or struggling with the officer. (ld. at 150) After Sam s
backed off slightly, he saw plaintiff squeezing the dog’'s

muzzle with two hands, and he yelled at plaintiff to let go of



the dog. (ld. at 146-7) As plaintiff continued to struggle,
the dog let go for a second, then bit the top of plaintiff’s
head. (ld. at 147-9) Oficer Sam s testified that when he
saw bl ood on plaintiff, he began pulling the dog away, even

t hough plaintiff was still struggling, and he repeatedly told
plaintiff to let go of the dog. (ld. at 148, 149-151) Sam s
al so ordered the dog to release with the German rel ease
command “Aus.” (ld. at 149-150) “I’m going between Aus to
the dog and telling [plaintiff] to stop fighting the dog
because | was fairly confident that the dog wasn't going to
rel ease while he was still actively fighting because in
training, they're trained to bite and hold himuntil he stops
resisting.” (ld. at 150) Plaintiff finally |let go of the
dog, and the dog released plaintiff. (ld. at 150-1) Oficer
Sam s estimated the whol e sequence |l asted only “a matter of
seconds.” (ld. at 151) The officer also testified that the
only bites he witnessed were to the plaintiff’s neck and head,
not to the armor back. (ld. at 152)

O ficer Bratz testified that during Sam s’ struggle to
gain control of plaintiff, he assisted by yelling for
plaintiff to show his hands and by pushing plaintiff back down
and striking himon the back with a plastic flashlight when

plaintiff tried to get up. (lLd. at 126-7) After the struggle



ended and plaintiff showed his hands, Bratz cuffed plaintiff’s
hands behind his back. (lLd. at 128-9) Because plaintiff was
bl eeding, O ficer Sami s called for an anbul ance. Plaintiff
was escorted fromthe woods by another officer. (Ld. at 129)

Plaintiff's version of events in the woods differs
somewhat fromthe officers’ accounts. A few hours after the
incident, plaintiff told the emergency room physician at Kent
CGeneral Hospital that he got the dog bites when he was
“running fromthe police and stopped when he was cornered by
the police dog. He bent over to pet the dog and . . . the dog
attacked him” (ld. at 173)

In a statenent to police on August 4, 1998, plaintiff
claimed that he was snmoking a cigarette, |lying on his back,
and petting the dog when the first officer arrived. (ld. at
9-10) Plaintiff stated at first that the officer rolled him
over “like Ranmbo” and the dog started biting, then later in
the interview plaintiff claimed that the officer commanded hi m
to roll over and spread his arms, and plaintiff voluntarily
conplied with the order. (ld. at 9-10) Plaintiff also
claimed the officer ordered the dog to attack by giving “sone
conmand” after plaintiff had rolled over and the officer had
one of plaintiff’s hands behind his back. (ld. at 10)

Plaintiff admtted to pulling both of his arns free and



grabbing the dog’s jaws and trying to push the dog away. (ld.
at 9, 10)

In his deposition on January 12, 2001, plaintiff asserted
he had conversed with the officers as they tried to find him
in the woods and that he led themto his position. He stated
he was sitting on his “botton’ when the two officers arrived.
(Ld. at 67-9) In this version of events, the officers told
himto roll over on his stomach and put his hands “out” or “in
the air,” and one officer approached himto handcuff himwhile
the other stood a little distance away. (ld. at 67-8)
Plaintiff clained that his left armwas cuffed behind his
back, and as the officer brought his right arm back around,
plaintiff felt “a slap in the back of my neck but it sounded
i ke sonebody said sonmething, but not in English” and he felt
pain. (ld. at 69) He also stated that the officer was on his
|l eft back and the dog first bit himon the head fromthe |eft
side, then bit the neck. Plaintiff then grabbed the dog’'s
snout with his right hand and held it closed. After the
officers repeatedly told himto let go of the dog and that
t hey had control of the dog, plaintiff says he rel eased the
dog, but it bit himin the neck again before officers finally

succeeded in pulling it off. (Ld. at 69-77)

Plaintiff’s treating physician, Dr. Asher Carey, stated



in a deposition that plaintiff was “mIdly inebriated” when he
saw him at the hospital on August 4, 1998. (ld. at 92) His
bl ood al cohol content at 2:33 a.m that date was 0.12. (lLd.
at 174-5) Dr. Carey testified that plaintiff had bites on the
crown of his head, both sides of his neck, his left arm and
his buttocks. The doctor closed the scalp wound with staples.
(Ld. at 83-4, 89, 93) When Dr. Carey next saw plaintiff on
August 7, 1998, he observed that the wounds were “nicely”
healing without infection. (lLd. at 85-8, 97(a)). At his
deposition, Dr. Carey characterized the injuries as
superficial and m nor for dog bites, because they only went
skin deep and did not cause nuscle, bone, or other nore
serious injury. (ld. at 90-1, 94, 95-7, 103-4) Plaintiff has
permanent faint scars on his neck and head; the scars on the
neck could be inproved by cosnetic surgery, but the doctor
does not recommend cosnetic surgery on the head scars. (lLd.
at 100-2, 106)

The officer in charge of the Del aware State Police Canine
Di vi sion, Brian Anderson, submtted an expert report in
conjunction with defendants’ summary judgnent notion. (ld. at
167-170) Based on a review of division operating procedures,
K-9 Riley's training records, depositions, and police and

medi cal reports, Anderson concluded that O ficer Sam s and K-9

10



Ril ey performed in accordance with the standards of the
Del aware State Police Canine Division. For exanple, Oficer
Sam s twi ce shouted a warning to the suspect and gave him a
chance to surrender before sending the dog into the woods.
Anderson al so concluded that the wounds on plaintiff’s armare
consistent Sam s’ statement that plaintiff was found initially
lying on the ground with hands hi dden under his body, because
the dog is trained to seek out and bite a suspect in the npost
accessi ble part of his body. Anderson asserted that the K-9
was trained not to permt anyone to pet himin this situation
and woul d have responded to such conduct with a bite.
Furthernmore, he opined that plaintiff’'s struggle with Sam s
triggered the dog’'s protective training to defend his handl er,
as “any notion by the suspect toward the cani ne woul d be
interpreted by the dog as hostile and provide an i ndependent
basis for the bite in this situation.” (lLd. at 169)
Plaintiff does not present any expert report or affidavit
contradi cting or challengi ng Anderson’s concl usi ons.
I11. STANDARD OF REVI EW

A court shall grant summary judgnent only if “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and

11



that the noving party is entitled to judgnent as a matter of
law.” Fed. R Civ. P. 56(c). The noving party bears the
burden of proving that no genuine issue of material fact

exi st s. See Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 586 n.10 (1986). *“Facts that could alter
the outcone are ‘material,’ and disputes are ‘genuine’ if

evi dence exists fromwhich a rational person could concl ude
that the position of the person with the burden of proof on

the disputed issue is correct.” Horowitz v. Fed. Kenper Life

Assurance Co., 57 F.3d 300, 302 n.1 (3d Cir. 1995) (internal
citations omtted). |If the nmoving party has denonstrated an
absence of material fact, the nonnoving party then “nust cone
forward with ‘specific facts showing that there is a genuine

issue for trial.”” Matsushita, 475 U S. at 587 (quoting Fed.

R. Civ. P. 56(e)). The court will “view the underlying facts
and all reasonable inferences therefromin the |ight nost

favorable to the party opposing the notion.” Pa. Coal Ass’'n

v. Babbitt, 63 F.3d 231, 236 (3d Cir. 1995). The nere

exi stence of some evidence in support of the nonnoving party,
however, will not be sufficient for denial of a nmotion for
sunmary judgnent; there nust be enough evidence to enable a
jury reasonably to find for the nonnmoving party on that issue.

See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).

12



| V. DI SCUSSI ON

A Def endant Del aware State Police

All parties agree that the suit against defendant
Del aware State Police nust be dism ssed for |ack of subject
matter jurisdiction. The Eleventh Amendnent limts federal
judicial power to entertain |awsuits against a State and, in
t he absence of congressional abrogation or consent, a suit

agai nst a state agency is proscribed. See Pennhurst State

School & Hospital v. Halderman, 465 U.S. 89, 98-100 (1984).
In addition, a state agency is not a “person” subject to

clains under 42 U S.C. § 1983. See WIIl v. Mch. Dep't of

State Police, 491 U. S. 58, 71 (1989). Because there has been

no congressi onal abrogation or an unequivocally expressed
state wai ver of sovereign immunity, the court agrees that the
constitutional clains against the Delaware State Police nust
be dism ssed for |ack of subject matter jurisdiction.

B. Def endant Officers Sams and Baltz

Def endants Sam s and Baltz assert that they did not use
excessive force in the apprehension of plaintiff or, in the
alternative, that the doctrine of qualified imunity protects
themfromliability in this case, because a reasonable officer

in defendants’ position would not have known that their

13



conduct violated a clearly established constitutional right.
1. Doctrine of Qualified Immunity
The doctrine of qualified immunity protects government
officials fromliability for civil damages “as long as their

actions could reasonably have been thought consistent with the

rights they are alleged to have violated.” Anderson v.

Creighton, 483 U. S. 635, 638 (1987). See also Harl ow v.

Fitzgerald, 457 U.S. 800 (1982). The “contours of the right
[the official is alleged to have viol ated] nust be
sufficiently clear so that a reasonable official would
understand that what he is doing violates that right.”
Anderson, 483 U.S. at 640. “[I]n the |light of pre-existing
law, the right nmust be apparent.” |d. Wether an official is
protected by qualified i munity generally turns on the

obj ective | egal reasonabl eness of the action. [|d. at 639.

The court’s inquiry into qualified immunity is primarily | egal
— whether the legal norms allegedly violated were clearly
establ i shed — but some fact-specific inquiry into the

def endant’ s actions is required. Guenke v. Seip, 225 F.3d

290, 299 (3d Cir. 2000). \When |ooking at the facts, the key
guestion is “whether a reasonable public official would know

his or her specific conduct violated clearly established

rights.” 1d. (citing Giant v. City of Pittsburgh, 98 F. 3d

14



116, 121 (3d Cir. 1996). After a defendant properly raises
qualified immunity in his or her defense at the summary

j udgnment stage, the burden is on the plaintiff to produce

evi dence sufficient to create a genuine issue of material fact
whet her def endant engaged in conduct alleged to have viol ated

a clearly established right. Brown v. G abowski, 922 F.2d

1097, 1111 (3d Cir. 1990).

The Suprenme Court established the objective test for
qualified immunity in Harlow to allow i nsubstantial clains to
be resolved at the summary judgnment stage. Anderson, 483 U.S.
at 640 n.2. In a recent decision, the Court re-enphasized
that qualified imunity is designed to protect the official

fromthe litigation itself. Saucier v. Katz, 533 U S. 194,

121 S. Ct. 2151, 2155-56 (2001). The Court explained that
qualified imunity is an immunity fromsuit, not just a
defense to liability, so whether qualified immunity exists
must be resolved at the earliest possible stage. [1d. at 2156.
It then carefully distinguished between the “reasonabl eness”
inquiry for qualified inmunity fromthe “reasonabl eness”
inquiry that is part of determ ning whether excessive force
was used, enphasizing that these were separate inquiries. 1d.
at 2156. The Court found that to deny sunmary judgnent any

time a material issue of fact remai ned on an excessive force

15



claimcould underm ne the goal of qualified imunity to
resol ve insubstantial clainm on summary judgnment. 1d.
2. Legal Standard for Excessive Force

Where an excessive force claimis made under the Fourth
Amendnent, the trier of fact determ nes whether the
def endants’ use of force was objectively reasonabl e under the
“facts and circumstances of [the] particul ar case, including
the severity of the crime at issue, whether the suspect poses
an i medi ate threat to the safety of the officers or others,
and whether he is actively resisting arrest or attenpting to

evade arrest by flight.” Gahamyv. Connor, 490 U S. 386, 396

(1989). Police officers are permtted to use a reasonable
amount of force to effect an arrest; the degree of force is
dictated by the suspect’s behavior. 1d.
3. Application of Law to Facts

Plaintiff’'s allegations of excessive force focus solely
on the bites he received fromthe police dog and whet her the
use of the dog in effecting his arrest violated his
constitutional rights. The officers’ use of the police dog in
apprehending plaintiff can be analyzed in tw parts: (1) the
initial decision to use the police dog; and (2) the subsequent
conduct in attenpting to effect plaintiff’s arrest.

Undi sput ed evi dence on the record supports the officers’

16



belief that plaintiff had already commtted serious crines,
that plaintiff posed an inmmediate threat to the safety of the
of ficers and the public, and that plaintiff was actively
evading arrest by flight. Officer Bratz was part of the
pursuit from beginning to end, and he witnessed plaintiff
driving recklessly and hitting the Clayton Police car, an
action he perceived as intentional. Bratz also waited for
hel p before entering the woods to pursue plaintiff, which

i ndi cates that he believed the situation to be a threat to his
safety. Oficer Sam s heard O ficer Bratz' announcenments over
the police radio detailing the progress of the car chase and
plaintiff’'s reckless driving. He also heard Bratz describe
how plaintiff had scraped the side of a Clayton Police car and
later hit it head-on in an attenpt to evade capture. Sam s
then heard Bratz’ warning to other officers to turn off their
i ghts because plaintiff was ramm ng police cars. Sam's

deci ded to assi st because the pursuit sounded “nore and nore
dangerous” to him (ld. at 136) When he arrived on the
scene, he found that plaintiff had run into dark woods full of
briars. Plaintiff admts that he had been drinking that night
and was trying to get away fromthe police so that they coul d
not prove he was driving under the influence.

Based on this record, the court concludes that O ficer

17



Sam s was reasonabl e under the circunstances to rel ease the
dog into the woods to search for and hold plaintiff, and that
Officer Bratz had no reason to intervene with this deci sion.

See Matthews v. Jones, 35 F.3d 1046, 1052 (6th Cir. 1994)

(hol ding on summary judgnent that use of police dog to
apprehend suspect who was fleeing into dense woods at night to
evade arrest was objectively reasonable). |In the alternative,
the court finds that a reasonable officer in the officers’
position would not have known that using a police dog to
apprehend plaintiff violated any clearly established
constitutional rights, so the officers are entitled to
qualified inmunity.

The second part of the court’s inquiry is whether the
of ficers’ conduct during the arrest of plaintiff constituted
excessive force or whether a reasonable police officer in the
of ficers’ position could believe that the use of force was
[ awf ul .

Several factors support a finding that Oficer Sams did
not use excessive force during the arrest. First,
uncontradi cted evidence shows that the officers and K-9 Ril ey
foll owed departnent procedures and training during the
incident. Second, despite plaintiff’'s assertion that an

of ficer commanded the dog to attack him after he was al ready

18



conplying with arrest, the evidence on the record would | ead a
reasonable jury to conclude that the dog’s attack was
uncommanded. Finally, record evidence strongly supports the
of ficers’ assertion that plaintiff did not conmply with their
orders, and in fact struggled with Oficer Sam s and then with
K-9 Riley as the officer tried to handcuff him Plaintiff

of fers inconsistent and often unbelievable statements to
support his own version of events.

Wth respect to the first factor, O ficer Sam s has
testified that he foll owed departnment procedures and that K-9
Ril ey performed according to training during the arrest. An
affidavit fromthe officer in charge of the State Police
Cani ne Division supports Sam s’ testinmony. Plaintiff offers
no evidence that the dog was inproperly trained or acted
contrary to training or expectations.

Both Officer Sams and Officer Bratz testified that Sam s
announced his intended use of the K-9 before he rel eased the
dog into the woods, as required by departnent procedure.
Plaintiff clainms not to have heard these announcenents, but
this does not directly contradict the officers’ statenents,
especially since plaintiff was admttedly busy trying to hide
hi mself fromthe officers and was inebriated at the tine.

Unrefuted evidence that plaintiff was bitten by the dog

19



before the officers arrived at the scene al so supports a

finding that the dog acted in conpliance with its training.
Medi cal reports show that plaintiff had bites on his arm and
buttocks as a result of the arrest. |In a version of events
told to an energency room doctor shortly after his arrest,
plaintiff admtted to being bitten after bendi ng over and
trying to pet the police dog when the dog found himin the
woods. In addition, Oficer Sam s and the police canine
expert stated that the bites on the arm and buttocks were
consistent with the dog’s training to find the suspect and
bite the suspect in the nost accessible part of his body.!?
According to the unrebutted expert report, the dog was trained
not to permt anyone to pet it while working, and if plaintiff
had done so, the dog would have bitten him

O ficer Sam s acknow edges that, while he was trying to
gain control of plaintiff’s arns, K-9 Riley bit plaintiff on
t he neck and head w thout being comanded to do so, and that

Riley did not release his bite on plaintiff immedi ately upon

The one thing K-9 Riley did after finding plaintiff that
was inconsistent with his training was to release his bite
bef ore being commanded to by O ficer Sam s. However, San s
testified that Riley typically would release his bite if the
suspect stopped noving. Sam s’ statenment that he found
plaintiff lying on his stomach and the dog paci ng about 10
feet away is consistent with Sam s’ description of Riley’'s
typical response in this type of situation.

20



the command “Aus.” However, both Sami s and the police canine
expert testified that K-9 Riley was trained to protect his
handl er wi t hout being commanded to do so. Sanis also
testified that the command “Aus” was given while plaintiff was
still struggling and hol ding onto the dog’s snout. This put
the rel ease command “Aus” in conflict with the dog' s training
to protect his handler and to bite when a suspect touched him
Sam s recogni zed that the dog would not rel ease until
plaintiff let go of the dog’s snout, so both he and O ficer
Baltz yelled at plaintiff to let go of the dog. Plaintiff
adm tted that he grabbed the dog’s snout and that the officers
yelled at himto let go of the dog. Officers Sams and Baltz
both testified that the dog released its bite as soon as
plaintiff et go of the dog’s snout. Plaintiff does not deny
that the dog then released its hold, though in one statenent
plaintiff claimed that the dog bit himagain on the neck
before it was finally pulled off of him

Wth respect to the second factor, plaintiff asserts in
his brief that an officer conmanded the dog to attack him even
t hough he was conplying with the officers’ orders. However,
plaintiff fails to offer any concrete evidence that either
of ficer commanded the dog to attack. Instead, plaintiff cites

an officer’s non-English command given after he felt a “slap
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in the neck” as evidence that an officer commanded the dog to
attack; plaintiff does not assert that any commands were given
before the “slap.” (D.I. 43 at 6) Plaintiff testified at his
deposition that the dog first bit his head and then his neck,
but he could not identify what caused the slap he felt on his
neck before the head bite. Officer Sam s, who was behind
plaintiff, was in the best position to see where the dog bit
first, and he stated that the dog first bit the neck and then
bit the head. O ficer Sam s also affirnmed that he used the
German command “Aus” after the dog started to bite plaintiff
on the head to command the dog to release its bite. Oficer
Sam s’ account is entirely consistent with plaintiff’s
statements about what he felt and heard. From the evidence
offered, a reasonable jury could only conclude that the slap
plaintiff felt was caused by an initial dog bite on the neck,
a bite which the dog quickly released and noved to the head,
and the non-English command plaintiff heard was Officer Sam s’
command to rel ease the bite.

In his brief, plaintiff also wants the court to infer
that Oficer Sam s commnded the dog to attack sinmply fromthe
officer’s statement that Riley had never attacked without
bei ng commanded to do so and that Riley was acting in

accordance with his training on the date of the incident.
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(D.1. 43 at 7) Such an inference is inappropriate, given that
both Sam s and the police departnment cani ne expert expl ained
that Riley was also trained to protect its handler w thout a
command if the dog perceived a threat. That Riley had never
attacked unconmanded before does not nmean the dog did not do
so here.

Wth respect to the third factor, plaintiff’s statenments
about his actions after the officers canme upon himin the
woods are hopel essly inconsistent and underni ne his clainms of
voluntary conpliance. Plaintiff provided three different
versi ons of events, one of which, that he was sitting snoking
a cigarette and petting the police dog when the officers cane
upon him is conpletely inconsistent with his statenent to the
emergency room doctor that the dog bit himwhen he tried to
pet him Plaintiff’s statenments are also internally
inconsistent in that at one point in his 1998 statenent he
clainmed that the officer rolled himonto his stomach “Ili ke
Rambo” and at another clainmed that he voluntarily conplied
with the order to roll over onto his stomach. (ld. at 9-10)
Where all parties agree is that plaintiff grabbed the dog' s
snout after it bit himand plaintiff would not |et go, even
t hough the officers were shouting at himto do so.

Plaintiff’s statenent that he could pull both hands free to
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grab the dog’s snout (as he claimed in his 1998 statenent)
contradicts his assertion that a police officer had one hand
in control behind his back, and is conpletely inconsistent
with his 2001 deposition statenent that his left hand was
handcuf f ed behind his back when the dog first bit.

Whil e there may be a genuine di spute as to whether
plaintiff struggled before the dog started biting, the record
is clear that plaintiff struggled afterward. Plaintiff’s and
def endants’ statenments about the officers’ efforts to get
plaintiff to stop grabbing the dog and to get the dog to
rel ease his bite are conpletely consistent and reveal no
genui ne factual dispute.

Based on this record, the court concludes that no genuine
di sputes of material fact remain. Because the court finds
that Officer Sam s followed procedures and training, the dog
attacked plaintiff uncommanded, and plaintiff struggled after
the dog first bit him it concludes that a reasonable jury
could not find that Officer Sam s used excessive force.

The court al so concludes that no reasonable jury could
find that Officer Bratz used excessive force. None of the
evi dence on the record indicates that O ficer Bratz issued any
commands to the police dog or controlled the dog in any way.

The undi sputed evidence shows that Officer Sam s was the
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of ficer who initially sought to control plaintiff’s arnms.
After the attack began, the evidence shows that the only force
used by O ficer Bratz was to hit plaintiff on the back several
times with a plastic flashlight and to help O ficer Sam s push
plaintiff down when plaintiff allegedly struggled with Oficer
Sam s and grabbed the dog’s snout. Bratz only used force
after plaintiff began to struggle with the dog and used it to
get plaintiff to stop grabbing the dog’s snout and to get the
dog off of plaintiff. Based on this evidence, the court finds
no genui ne issues of material fact and concludes that the
force Bratz used was objectively reasonabl e under the

ci rcumst ances.

The court’s anal ysis does not stop there, however,
because the defendants al so assert qualified imunity. The
court finds no persuasive case |law to support the notion that
police officers should be responsible under § 1983 for an
uncommanded attack by a police dog or that an officer, such as
O ficer Bratz, who is not the handler should be responsible
for controlling a police dog. Because the contours of the | aw
are not clearly established, a reasonable officer in Oficer
Sam s’ or Oficer Bratz’ position could not know that his
specific actions violated any | aw and, as a result, they are

entitled to qualified imunity fromliability.
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V. CONCLUSI ON

For the reasons stated above, the court finds that the
suit against the Delaware State Police nust be disn ssed for
| ack of subject matter jurisdiction. Furthernore, the court
finds that no genuine issues of material fact remain and that
a reasonable jury could not find that defendants Baltz and
Sam s used excessive force in effecting plaintiff’s arrest.
In the alternative, the court finds that a reasonabl e police
of ficer in defendants’ position would not have known that the
use of the police dog violated a clearly established
constitutional right of plaintiff. Therefore, the defendants
are entitled to qualified imunity fromliability.
Accordingly, the court shall grant defendant’s notion for

sunmary judgnment. An appropriate order shall issue.

26



N THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

MARK NEELEY, )
Plaintiff, g
V. g Civil Action No. 00-597-SLR
JOHN SAM S, RI CHARD BRATZ, g
and DELAWARE STATE POLI CE )
Def endant s. g
ORDER

At Wl mngton this 28th day of January, 2002, consistent

with the nmenorandum opi nion issued this sanme day;

| T I'S ORDERED t hat :

1. Def endants’ notion for summary judgnment (D.1. 39) is
gr ant ed.
2. The clerk is directed to enter judgnment in favor of

def endants and agai nst plaintiff.

United States District Judge



